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Guardianship

Parents naturally want to take care of their children, to create a happy life for them, and to protect them from harm.  The feeling that they are responsible for a child’s well-being may lessen as he or she grows older, leaves home, or gets married, but it never goes away.  

When an adult child has a developmental disability, these natural parental concerns intensify, especially when the parent is convinced that the daughter’s or son’s capacity to make informed decisions is seriously limited.  Therefore, it often comes as a shock for parents to learn that legally all individuals eighteen years of age and older, regardless of their capacity to make informed decisions, are presumed competent.  The parent is no longer the legal guardian unless he or she is appointed to serve as guardian by the court.  

What is guardianship?

“Guardianship is the legal power to direct and control another person’s life,” according to A Family Handbook on Future Planning, written by Richard Berkobien and published by ARC-US. 

Guardianship is the result of a legal process, not a medical determination, and is based on an individual’s ability to make informed decisions about the matters which affect him. Mental retardation is not synonymous with the incapacity to make informed choices. 

The guardianship process

A parent, two or more relatives or friends, the Department of Mental Retardation, or certain non-profit corporations can file a petition in probate court  requesting a guardian.  Prior to this, the petitioner should obtain documentation about the person’s inability to handle his own affairs.   This is called the clinical team report.  A physician, a social worker, and a psychologist, all experienced with mental retardation, must examine the person and state their belief that he is incapable of making informed decisions about his personal and/or financial affairs by reason of mental retardation.  The clinical team report form can be obtained from the Registry of Probate and must be dated no more than 180 days prior to filing the guardianship petition.

Notice of the petition must be given to the person who is disabled and to other interested parties, such as the closest living relatives, in order to give them an opportunity to object.

A judge then presides at a hearing, weighing the evidence presented, and either approves or rejects guardianship.  At that point, the court assumes the responsibility for decisions affecting a person’s life.  The court appoints a guardian to oversee the day to day matters, but retains the authority to make decisions, especially in regard to complex medical and ethical issues.  

What is a limited guardianship?

In a limited guardianship the guardian’s role is restricted to those areas where the ward is clearly incompetent, such as medical decisions.  The ward retains the authority to make decisions in other areas.  

All guardians are responsible to:

· Act on behalf of individuals to secure services and supports.

· File court reports on behalf of the individual.

· Act as part of a team in determining individual support needs and services.

· Apply for services, entitlements, and supports on behalf of the individual.

· Treat the individual with dignity and respect, regardless of the individual’s level of ability.

· Advocate for the best interests of their ward.

· May be responsible for specialized options deemed necessary by the court.

Guardian over person only:

In conjunction with the individual-

· Make medical decisions regarding care and treatment

· Make decisions about where the person resides
Guardian over estate only:

· Enter into legal agreements or sign contracts on behalf of the individual

· Assist with financial coordination
Does my child need guardianship?

These are some basic facts about guardianship, but they may not answer the one big question that many parents have: in order to keep my child safe, do I need to petition for guardianship?

Before parents can answer this question, they need to determine first if this legal protection is necessary by weighing the benefits and risks and investigating alternatives.  

Ask yourself: does my child ask me for advice and help in making decisions?  Does my child listen to my advice and follow through on it?  Is it likely that as my child matures, his ability to make informed decisions will continue to improve?  If your answers to these questions are “yes,” then your child may not need guardianship at this time.

Possible alternatives to guardianship

Depending on your son’s or daughter’s capacity to make informed decisions in certain areas, safeguards other than guardianship can be implemented.  

1. A special bank account that requires two signatures can prevent rash expenditures and can protect a person from being a victim of fraud or exploitation.  

2. Trust funds and a durable power of attorney can be set up to assist a person to manage financial affairs. 

3. Family members or advocates of a person with mental retardation can also petition the probate court for a conservatorship in order to handle financial decisions.  

4. A health care proxy allows an adult who is presumed competent to designate a health care agent to make medical decisions in the event that the individual becomes incompetent.

However, after thoughtful, careful consideration of these less intrusive alternatives to guardianship, some parents believe that their son or daughter does need a guardian.  A Family Handbook on Future Planning lists some common reasons:

· A person with mental retardation needs medical care or other services that will not be provided unless there is a clear understanding about the 

person’s legal capacity to consent to treatment or services.  Health care service providers are 

becoming more concerned about liabilities when providing services to someone who may not have the capacity to make an informed consent to treatment or services.  However, a health care proxy should eliminate this concern.

· Parents or siblings cannot get access to important records or provide other help without guardianship.  As a legal adult, a person with mental retardation must often give consent for the release of health and other records to parents or others.  Health and service providers unsure of the person’s ability to give consent may require documentation of the person’s legal capacity before allowing access to records without the person’s consent.

· The person has assets he or she cannot adequately manage.  Guardianship is sometimes needed to ensure the assets are secured and used for the intended purpose, and only when money management alternatives (e.g., representative payeeship, etc.) will not provide sufficient protection.

Parents are naturally concerned about the safety and protection of their adult children with developmental disabilities.  They may feel pressured when their child turns 18 to petition for guardianship, believing that this legal status will protect them from all of life’s calamities, uncertainties and injustices.  The truth of the matter is more complicated than we may at first understand.  In some cases, the quality of a person’s life suffers because he or she has a guardian.  Less intrusive (and less costly alternatives) may provide an adequate measure of protection.  In other cases, the benefits of guardianship far outweigh the risks.  

The Family to Family Support Center has written material which may answer your additional questions about guardianship.  Please call The Family Resource Center at (781) 942-4888 for more information.
This article is based on information written by 

Theresa Varnet, Richard Berkobian (ARC-US) and the Mental Health Advisors Committee.
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